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DUTIES OF PERSONAL REPRESENTATIVES OF DECEDENTS ESTATES
Preface
This pamphlet is to acquaint persons who may be caled upon to serve as
persond representatives of a decedent's estate with the duties and
respongbilities of such apostion in FHorida
This pamphlet presents only a basic outlineg; no attempt has been made to
address the many legd issues which arise during the adminigtration of an
edate in Horida . Due to the subgtantid liability exposurein this ares,
persons entrusted with the responsibility of administering an etate should
work closdy with the estate's legal counsel. A number of probate court
proceedings, such as family adminigtration, summary administration and

disposition of persona property without administration have not been
included in this booklet.
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|. DECEDENT'SESTATE
The deceased person isreferred to as the "decedent.”

Under the law, alega proceeding known as "probate’ usudly is required
to settle and dispose of a decedent's estate.

The court proceedings are carried out in the probate court of the county of
decedent's domicile at the time of desath.

It is necessary for the estate to be administered so that debts can be paid
and vdid title to assets can be transferred to those persons who are entitled
to share in the edtate.

Upon a person's death, family members or othersinterested in the estate
usualy locate the will if there is one and contact an attorney to represent the
edate. The edtat€'s attorney will arrange for the probate of the will or for
qudifying an gppropriate person to assume respongbility for administering
the etate if there isno will. The attorney will prepare the necessary court
papers for filing with the probate court and will represent the persond
representative throughout the court proceeding and theregfter in the
adminigration of the estate.

The probate estate conssts of persona property (tangible or intangible)
owned by the decedent wherever located, and rea property owned by the
decedent in Florida, except homestead. Bear in mind, however, that red
property owned by the decedent in Floridais not homestead until the
court enters an order determining that the property isindeed homestead.

Non probate assets pass outside of the decedent's probate estate and are
not subject to administration.

Property not included in the probate estate includes life insurance proceeds
that are not made payable to the decedent's estate, jointly owned property
which automaticaly passes to the surviving joint owner by right of
survivorship, and property held by a husband and wife as estates by the



entireties. Also, non probate property can consst of an inter vivos trust that
the decedent had the power to revoke (either done or in conjunction with
another) at the time of his’her degth. See, F.S. 689.075. However, the trust
assats may be used to satisfy the expenses of estate adminigtration and the
clamsof creditorsif the probate property isinsufficient. See,

F.S. 733.707(3).

If aperson diesleaving awill, he or sheissaid to have died "tetate.” If a
person dies without awill, he or sheis said to have died "intestate.”

In the case of a person who dies having executed awill, a court proceeding
follows whereby the due execution of the decedent's will is proved and an
gopropriate person (who usudly is named/designated in the will) is
gppointed by the Court to serve asthe "persond representative” to
adminigter the edtate.

When a person dies intestate (without awill), a petition for administration of
the estate isfiled, and the probate court gppoints a qualified person to serve
asthe "persond representative’ to administer the etate. Preferencesin
appointment of the persond representative are governed by

F.S. 733.301(1)(b). F.S. 732.101 - 732.111 setsforth those who are entitled
to inherit in an intestate proceeding.

The persond representetive is responsible for assuming control over al of
the property owned by the decedent for the purpose of administering the
estate. See, F.S. 733.608.

Standard forms have been adopted for statewide use for many probate
court procedures.

(back to Table of Contents)

1. QUALIFICATION OF PERSONAL REPRESENTATIVE

Any individuad who is at least 18 years old who isaresdent of Horida at
the time of the decedent's degth, is qudified to act asthe personal representative. See, F.S.
733.302.

A person who is not domiciled/resdent in the state of Florida cannot qudify
as apersona representative of a Florida estate unless he/she meets one
of the criteria set forth in F.S. 733.304.



Trust companies incorporated under Horidalaw are digible to serve as
persond representative. Other indtitutions such as dl state banking
corporations, savings associations, nationa banking associations, and
federa savings and loan associations authorized and qudified to exercise
fiduciary powersin Florida are qudified to serve as persona representative.
See, F.S. 733.305(1).

Every persona representative must be represented by an attorney unless
the persond representative is the "sole interested person” or is an attorney.
See, Fla. Prob. R. 5.030(a). Courts have congtrued the word "interested
person” to include not only other beneficiaries, but dso creditors (if the
decedent has been dead for less than two years).

(back to Table of Contents)

[11. DUTIES AND RESPONSIBILITIES OF PERSONAL
REPRESENTATIVE

A. Generad. Once a persona representative is appointed by the probate
court, takes the oath of office, and posts bond (if required), the persona
representative is authorized to administer the decedent's estate. The
probate court will issue documents caled "letters of adminigration” which
are the evidence that the person named therein has the authority to ded
with and manage the decedent's property. If the decedent owned property
located outside of Florida, then an ancillary probate proceeding may have
to be ingtituted in the foreign jurisdiction in order to properly adminigter the
assets located there.

A duly appointed persond representative is afiduciary sandingina
position of trust to the estate and its beneficiaries, and is persondly
responsble to the creditors (including the taxing authorities) and
beneficiaries of the decedent's estate for a proper administration. If the
edtate is administered properly, the persona representative is not, however,
persondly responsible for the payment of the debts of the estate.

The persond representative must not commingle any of his or her own funds
with the assets of the estate and must act in a prudent manner in every
agpect of the adminigration of the etate. Thus, the duties of the persona
representative must be discharged in strict accordance with the law, and
the persona representative must be able to fully account for dl of the
decedent's property and the management of it during the period of



administration. See, F.S. 733.6009.

The persond representative must take action to gain custody and control of
al of the decedent's assets since he or she will be personally accountable
for the management and disposition of dl of the property of the estate. The
basic duties of the persona representative will be to collect and preserve
the assets of the estate; to pay al debts of the decedent and expenses of
adminigration incuding taxes; and findly to digtribute the remainder of the
edtate to those persons entitled to it. A persona representative will be held
liablefor afalureto act in addition to being liable for wrongful actions.

In order to raise cash to pay debts and expenses, the persona
representative may be required to sal some of the assets of the estate. In
sdling assets, the persond representative will act under the authority set
forth in the will, or generdly will act under the supervison of the court.

Securing custody and control of a decedent's property and determining the
decedent's lidbilities will involve, in most estates, some of the following
actions (not necessarily in this order, See, F.S. 733.608):

(1) Taking possession of and protecting the red (including protected
homestead) and persona property of the decedent including making
immediate and adequate provision for insurance againgt loss where

appropriate.

(2) Contacting the Socid Security Administration and the Veteran's
Adminigration to apply for any deeth benefits or survivor benefits for which
the decedent's estate may be eligible.

(3) Locating insurance policies and applying for benefitsif the proceeds
are payable to the estate. If payable to an individud, the personal
representative should deliver the policy to the beneficiary. Generdly, when
applying for insurance or other benefits, the persond representative must
present the insurance policy or other benefit certificate, a certified copy of
the deeth certificate, and letters of authority to act on behdf of the etate.

(4) Contacting the decedent's employer and any club or fraternd
organization to which the decedent may have belonged to determine if the
edtate or surviving family members are entitled to any benefits.

(5) Examining the circumstances surrounding the decedent's deeth to
determine if there are any claims againg third parties which need to be
asserted or preserved, such as clams for wrongful death or worker's



compensation.

(6) Giving natice to creditors of the estate to file thair clams againg the

edtate, by publishing anotice in the county legal newspaper. Actua notice

(for example, by regular or certified mail) must be given to known or reasonably
ascertainable creditors. See, F.S. 733.2121; 733.701.

(7) Callecting rents, accounts receivable, interest, dividends and other
income due to the decedent prior to death and that becomes due to the
edtate thereafter.

(8) Assuming respongihility for any litigation or settlement of any pending
lawsuit in which the decedent had an interest.

(9) Keeping the property of the estate in good repair.

(10) Keeping the edtate property invested properly until the administration
iscomplete. See, F.S. 733.612; Prudent Investor Rule ss. 518.10-14, F.S.

(12) Reviewing the decedent's persond records.

(12) Having the estate's attorney conduct an estate search of appropriate
county court records.

(13) Opening appropriate estate bank accounts for payment of debts and
EXPenses.

(14) Locating and accessing any safe deposit boxes in the decedent's
name, F.S. 733.6065 & F.S. 655.936.

(15) &I red property or continue to make mortgage payments, F.S.
733.613.

However, the persona representative cannot be required to pay debts of
the decedent during afive-month period after first publication of the notice
to creditors. See, F.S. 733.705(1). The persona representative

should consult with hisher atorney to determine which debts timely filed
clamsto pay. Expenses of adminigtration, debts of the decedent, and
family alowances are divided by statute into eight classes. See, F.S.
733.707. Itemsin each class have apriority for payment over those of
subsequent classes.

B. Bond. The purpose of requiring a personal representative to post a



bond isto secure creditors and beneficiaries againgt loss caused by the
improper administration of the estate. According to F.S. 733.403, the
Court has the discretion to waive the requirement of filing abond, require a
persond representative or curator to give bond, increase or decrease the
bond, or require additional surety. The Court may take into consideration
severd factors when determining abond is required or when waiving the
requirement of bond. The Court has the discretion to dlow for a designated
depository in lieu of posting abond. The Court can decide to require bond
based on the residency of the persona representative, Sze, nature and
liquidity of estate assets.

C. Accounting - Records. Since the persond representative is personaly
accountable for al of the assets of the estate, one of the most important
functions of administration is to maintain accurate and detailed books of
account. The sze and complexity of the estate will dictate the degree of
sophistication needed, and the persona representative may find it
necessary to employ an accountant to assst in preparing and maintaining
the estate's financia records. Of course, any bank or trust company serving
as apersond representative will have the expertise and facilities necessary
to prepare and maintain detailed financia records for an estate. In most
estates the accounting records will consst a a minimum of a checkbook,
ajournd, and gppropriate ledgers to complement entries made in the
journal. The accounts set forth al assets received and disposed of by the
persond representative during the course of adminigration, all
dishursements to pay debts and expenses, and the balance available for
digtribution to the beneficiaries. In many edtaesit isimperative for the
persond representative to distinguish between income and principa

assats so that proper distributions of income and principa can be made.

In smdler edtates, it may be sufficient to handle dl receipts and
disbursements through a checking account, as the canceled checks and
deposit dipswill provide clear and sufficient records for the purposes of
substantiating the final accounting, required by FHaProb. R. 5.400, or any
other accountings.

The basic purpose of maintaining the books and records of the estate isto
st forth the financid history of the estate which serves to protect the
persona representative from ligbility. Also, properly maintained books of
account are an invaluable aid to the persona representative in making
investment decisons, tax planning, and planning for the payment of debts
and digtributions to beneficiaries.

The sarting point in establishing books of account is the preparation of an



accurate beginning inventory of the assets owned and debts owed by the
decedent at the date of death. According to Fla. Prob. R. 5.340, within 60
days after issuance of |etters, a persond representative...shdl filean
inventory of property of the estate, listing it with reasonable detail and
including for each listed item its estimated fair market vaue & the date of
the decedent's death.

Fla. Prob. R. 5.340 (d), requires the personal representative to serve a
copy of the inventory on the Department of Revenue, the surviving Spouse,
each heir a law in an intedtate edtate, each resduary beneficiary in a
testate estate, and any other interested person who may request it; and the
persond representative shdl file proof of such service.

The personal representative may receive assstance from an attorney,
accountant or trust officer in the preparation of the inventory, but it isthe
persona representative's respongbility to make sure that the inventory is
accurate and complete.

Normdly, the person preparing the inventory must be informed by the
decedent's family, business associates and accountants as to precisaly
what property the decedent owned at the time of degth. Also, the personal
representative needs to examine the decedent's checkbooks, tax returns,
and other business records, and to explore thoroughly al leads, in order to
ascertain dl of the decedent's property and liabilities.

Generdly, the following categories of property will bein atypicd estate and
included in the inventory:

(1) Red Property. All red estate in which the decedent had any interest
(other than that which passes to another by right of survivorship estates by
the entireties), in fee Smple or as alife estate or remainder interest.

The following specific information should be included in regard to each
parce of red property:

a. The street address or box number, city and state;
b. Thelegd description;
¢. The amount of land and the decedent's interet;

d. Improvements, if any;



e. If renta property, the amount of rent, names of tenants, and description
of leases, if any;

f. If mortgaged, the mortgagee, the amount of the mortgage, rate of interest
and the date payments are due;

g. Taxes on such property and when such taxes were last paid or when
such taxes are presently due;

h. If available, the abstract of title insurance and whether the abstract is
up-to-date;

I. The insurance on the property including each kind, such asfire or ligbility
insurance, and the amount, company, policy number, loca agent and date
of expiration;

j- A higtory of the use of the property to assess whether thereis any
exposure to liability under laws protecting the environment; and

k. Any crops or timber on the property and contracts held by third parties
for the removal of crops or timber.

(2) Persond Property. The persona property inventory will include dl

property, other than red estate, owned by the decedent at the time of his or her
death. Since this covers such awide variety of items, the following list may

be used as a guide in making the inventory. In each case, the vaue, location
and nature of ownership of the property should be indicated.

a Automobiles and trucks. Include make, model, year, serid or motor
number, license number, insurance information, liens, cost and date of
purchase.

b. Household furniture. Mgor pieces are usudly described room by
room with pieces of greater value, such as arefrigerator, astove, laundry
equipment and antiques listed separately. Mortgages or other liens againgt
the property must be listed.

c. Persond effects. Thisincludes persond jewdry, clothing, furs, and other
vauable items of persond adornment. Generdly, paintings, objects of art,
slver, etc., are not considered persond effects but fal under the genera
category of tangible persona property and are listed under the heading of
household furniture, or if of subgtantid value, a separate category is
established.



d. Farm machinery. List each mgor item separately with make, year and
mode number, mortgages and other liens, cost and date of purchase.

e. Farm livestock. List each animd or group of animas or fowl separatdly,
giving the kind, age and any other identifying characteristics and mortgages
or other liens, cogt, date of purchase, and if the property was born on the
premises, the date of birth, if at al possble. Also, it isimportant to note
whether the property is raised property or purchased property.

f. Busnessinventory. If the decedent owned an interest in a business
operated as a proprietorship, a separate list should be made for any stock
in trade, fixtures, tools and equipment of the business, sating the cost and
date of purchasefor each itemin each list. In making these ligts, assistance
from an experienced employee may proveinvauable. It isaso necessary to
list the inventory value of the property at the time of the decedent's deeth.

0. Persond insurance. List each insurance policy, such aslife, accident
and hedth, and hospitalization, regardless of whether they are made
payable to a named beneficiary or are on the life of another person, listing
separately for each the company, serid number, amount, beneficiary, and
when the most recent premium was paid and for what period, and any
annuities or retirement benefits. Life insurance that is not payable to the
edate is not included in the value of the estate.

h. Cash assets. Lig dl bank accounts, including checking or savings
accounts, naming the bank, its address and the amount of funds on deposit.
Ligt the exact amount of cash in possession of the decedent or in hisor her
safe depogt box or hillfold. Joint accounts should include the name and
address of each joint owner and his or her relationship to the decedent.

i. Promissory notes. Include the exact name of the payee on the note, the
name and address of the maker and endorser, the principa amount, the
interest rate, the present balance due, and dates payments are due. Also
list whether the note is secured by a mortgage or other property and
describe the mortgage, if any.

J. Other amounts due the decedent. Ligt al other accounts, debts and
obligations owing to the decedent such as employment related degth
benefits and retirement plan benefits.

k. Stocks and bonds, mutual funds, partnership interests, or limited
ligbility company interests. Include the name of the issuing company or



association, seria or account number, type of issue, registered owner,
interest rate, date on abond, date last dividend was declared, principa
amount or par vaue of each bond or share of stock or unit in any other
business entity. If any of the decedent's stock was in a closdy-held
corporation, the following information should be recorded:

(1) the number of shares outstanding of al classes of stock on the date of
the decedent's desath;

(i) the number and classes of the decedent's shares,

(iii) abalance sheet as near to the date of death as possible, plus balance
sheetsfor the five-year period prior to the date of deseth;

(iv) aprofit and loss statement as near to the date of death as possible,
plus profit and loss statements for the five-year period prior to the date of
desth; and

(v) any other information concerning the company or industry in generd that
may have some bearing on the value of the stock, such asthe vaue of

stock in Smilar enterprises, prospective net earnings, nature of the

business and higtory of the enterprise, economic outlook for the industry,
goodwill, mgority or minority holdings and the value of sock asused in
previous gifts or sdes.

. Income due the decedent. A listing should be made of dl sdary or

other income accrued and owing, but not paid to the decedent at the time

of hisor her deeth, including any tax refunds, accrued interest, rents and dividends.
The employer should be reminded to record separately the accrued

compensation items so that they will not be included in the decedent's fina

W-2 Form.

m. Collections. All vauable collections such as stamps, coins, books, etc.
should be listed separately.

n. Inherited property. A listing should be made of any other property to be
received by the decedent from an estate or trust. Moreover, it should be
ascertained whether the decedent had any powers of appointment, and (for
estate tax purposes) whether any of the property of the decedent's estate
was received from the estate of another person within ten years prior to the
decedent's death.

0. Miscdlaneous property. Any other vauable itemsincluding, but not



limited to, boats, boating equipment, camping equipment, snowmobiles,
hunting and fishing equipment.

It should be remembered that the above listing is not intended to be
exhaudtive, and should be used only asaguide.

If the decedent is survived by a spouse, some of theitemsin the inventory
actudly may belong to the surviving spouse. and are part of hisher family
alowance or exempt property. Such itemswould not be subject to the
adminigtration proceedings, except to be set asde and ddivered to the
spouse and to be recorded properly for tax purposes. Thisis amatter that
should be given full consideration prior to the preparation of the inventory.

For the most part, items are entered in the inventory at date of degth values,
and written appraisal's need to be secured with respect to those assets that
do not have areadily ascertainable market vaue.

D. Taxes. A personal representative faces four separate sets of taxes. (1)
the decedent's final income taxes (for income paid or accrued prior to degth),
(2) the estate's income tax return (for income accrued during the term of the
edae), (3) potentidly, an edtate tax which isimposed on the transfer of
wedlth, and (4) potentidly, gift tax returns. The persond representative is
responsible for preparing and filing al gpplicable state and federd tax
returns on behdf of the decedent for the period of time the decedent was
dive and on behaf of the etate. It isimportant for the persond
representative to understand that death terminates the decedent's tax year
and theresfter the decedent's estate is a separate taxpayer. Therefore, the
persona representative is respongble for reporting and paying taxes
incurred by the decedent prior to desth and taxes incurred by the estate as
aseparate taxpayer.

The persond representative should consult with the estatée's attorney or
accountant to determine which returns are required and the appropriate
filing deadlines for each return.

(1) Decedent's Final Income Tax Returns. (Form 1040). A Federd find
income tax return must be prepared and filed covering that portion of the
taxable year during which the decedent lived. This return is due for most
decedents on April 15th following the year of desth, and may be ajoint

return if the decedent has a surviving spouse and otherwise qudifiesto file
ajoint return for that year. (Also, if the decedent died prior to filing an income
tax return for the year prior to degth, the personal representative attends to
the filing of this return in addition to the find return.)



Since certain income tax attributes of the decedent terminate at deeth, it is
important that the decedent's past income tax returns be reviewed
immediately to determineif any tax planning is needed for the find return.
A persond representative may gpply for an extension of time for payment
of the decedent's income tax.

(2) Income Tax Returnsfor the Estate. (Form 1041). Items of income
received during the adminisiration of an estate must be reported on a
gpecid fiduciary income tax return to be filed with both the federd and Sate
tax authorities annualy.

(3) Federd Edtate Tax Return. (Form 706).  The persona

representative's duty to file an estate tax return is contingent on the value of
the gross estate exceeding the threshold filing amount prescribed in IRC s
6018. The estate tax isatransfer tax assessed against a decedent's

estate. Under current law, estate tax returns are required to be filed if the
gross estate plus lifetime taxable gifts exceeds $650,000 (for 1999) and
$675,000 in 2000. Additional increases are scheduled theresfter; please
check with your atorney. Thefiling date is nine months after the date of
desath, or on or before the last day of the period covered by an extenson of
time for filing. Reg. s20.6075-1.

In preparing the estate tax return, the persona representative generaly
values the estate's assets on the date of the death but may use the dternate
vauation date, which is Sx months after the date of deeth, if such dection
will result in lower taxes. If the estate dects to use the aternate valuation
date, dl assets must be valued as of that date, except any property sold,
distributed, exchanged or otherwise digposed of prior to that date, which
will be valued as of the date of such dispostion

The persond representative is responsible for filing the estate tax return
and for paying both the federal and state estate taxes out of the assets of
the edtate. Generdly, the estate tax must be paid within nine months of the
date of death. There are some circumstances, e.g., if the estate owns a
aufficient interest in afarm or family business, or where the payment of the
tax by the due date congtitutes a hardship to the estate, in which the time
for payment of estate taxes may be extended. The persond representative
must keep the filing date in mind and ensure that the estate has sufficient
cash to pay taxes when due, or be prepared to make atimely gpplication
for extendgon. If the due date fdls on Saturday, Sunday, or alega holiday,
the due date will be the next day that is not a Saturday, Sunday, or lega

holiday.



Generdly, an extenson, if granted, only gpplies to the time for filing the
return, and the taxes till must be paid within nine months of the date of
death. The persond representative can be personaly ligble for taxesiif
assets are distributed before the taxes are paid.

State Death Tax Return. (Florida)

A preliminary notice and report (Form DR-301) must be filed within two
months after the persona representative quaifies and must be sgned by
the persond representative. See, Chapter 198, Florida Statutes. When a
Florida estate tax return is required, a copy of the federa return must be
filed with the FHorida Department of Revenue. Generdly, the state degth
taxes equa the amount being claimed as a credit shown on the Federd
Egate Tax Return.

A gate nontaxable certificate should be obtained when the total value of
the gross edtate is insufficient to require the filing of afedera edtate tax
return, Form 706. Effective January 1, 2000, for smdl estates only, the
Department of Revenue will no longer require thefiling of atax return and
the persond representative may execute an affidavit attesting that the
edate is not taxable. The form of the affidavit will be prescribed by the
department of revenue. In the case of a nontaxable estate, the court may
consider the affidavit prepared pursuant to F.S. 198.32(2), as evidence of
the nonligbility for tax. Contact the Department for further information.

(4) Gift Tax Returns. (Form 709). The persond representative must
determine whether the decedent made gifts during hislifetime, especidly
within three years prior to his degth, the Sze of such gifts, and whether the
decedent filed dl required gift tax returns during hislifetime. The persond
representative has the reponghility for filing any gift tax returns that may
be due.

Although the responsbility placed upon a persond representative in the
area of taxation may seem burdensome, his or her advisors can be of
consderable assstance in this area. There are anumber of issues and
options that can result in substantid tax savings to the estate and
beneficiaries, indluding maximizing use of the decedent'sincome tax
deductions, deducting the expenses of estate adminigration, elections
regarding the estate tax marital deduction, request for prompt assessment
and discharge from persond ligbility for taxes, vauation issues, and others.
Also of particular Sgnificanceis sdecting afisca year for the estate and
planning for distributions of the estate's assets to the beneficiaries.



E. Disclamers. Once the gpproximate size of the estate and estimated
lighilities have been determined, the persond representative should give
consderation to the possible use of disclaimers by beneficiaries. In some
Stuaions adisclamer dlows abeneficiary to disclam an interest in an
edtate and shift income or principal assetsto other beneficiaries. The
primary purpose of using disclaimersisto save taxes by diverting assets
to other persons who are often in ayounger generation than the disclaming
beneficiary. Immediate congderation must be given to the use of
disclaimers because they must be made in writing within nine months after
the decedent’s death and before distribution of the property being
disclamed. Because thisis a highly complex area, the persona
representative should seek legd advice.

(back to Table of Contents)
IV.SETTLEMENT AND DISTRIBUTION

A. Clams. The FHorida Probate Code provides that clams and demands
must befiled in the "probate proceeding” within the later of three (3) months
after the first publication of the notice to creditors or, asto any creditor
required to be served with a copy of the notice to creditors, 30 days after
the date of service of the copy on the creditor. If aclam is not filed within
the three month/30 day period, it isbarred. See, F.S. 733.710, 733.2121,
733.701, 733.702.

The newly enacted F.S. 733.2121, creates anew form for noticeto
creditors, which isthe form that will be published. The notice to creditorsis
published once aweek for two consecutive weeks, as the notice of
adminigration formerly was. A copy of the notice to creditors must be
furnished to known or reasonably ascertainable creditors, as the notice of
adminigration was. A persond representative is persondly ligble for
wrongfully furnishing, or failing to furnishin good faith, a notice to creditors.
Additionaly, known contingent creditors must be furnished a copy of the
notice to creditors.

After the issuance of the letters of adminigtration, a persond representative
shall serve anotice of adminigration on the beneficiaries. Notice of
Adminigration isto additiondly be served on persons who may be entitled
to exempt property and on any other person who may claim an interest in
the estate. The amended F.S. 733.212 deletes the publication requirement
regarding the notice of adminigtration; and deletes the requirement that the
notice of administration be served on creditors.



No persond representative shal be compelled to pay the debts of the
decedent until after the expiration of five (5) months from the first publication
of noticeto creditors. See, F.S. 733.705(1).

The persond representative is obligated to make payment of expenses of
adminigtration and creditors clams againgt the estate in accordance with
the priorities set forth in F.S. 733.707.

Asagenerd rule, the persona representative should not pay any debts or
clamsuntil hisor her attorney gpproves paymen.

F.S. 733.708 sets forth the procedure for compromising clams against an
edate. The court may enter an order authorizing the compromise if
satisfied that the compromise will be for the best interest of the
beneficiaries. The order shdl relieve the persond representative of liability
or respongbility for the compromise.

B. Debts and Expenses. All debts and expenses, such asfunera
expenses, taxes, fees, commissions, debts of the decedent, bond
premiums, and court costs, must be paid before the assets of the estate
are digtributed to the beneficiaries.

C. Didribution. Following the settlement and payment of al claims,
expenses and taxes, the estate's attorney should advise the persond
representative concerning the gppropriate manner in which to distribute the
remainder of the etate to the beneficiaries. Normdly, afind accounting is
prepared and presented to the beneficiaries for approval prior to
digtribution. As stated above in the section on taxes, in most estates
important tax congderations are involved in making distributions from an
estate.

According to F.S. 733.801, a persona representative is not required to
deliver any devise to any beneficiary until the expiration of 5 months from
the granting of letters of adminigtration.

Partial distributions are authorized under F.S. 733.612(26), F.S. 733.802,
and Fla. Prob. R. 5.380. Partid distributions should only be made when
the remaining assats of the estate will be sufficient to pay dl taxes, dams,
and cogts determined or estimated to be due. The personal representative
will be potentidly liable for an improper partid digtribution. Each estate
should be viewed on a case by case basis to determine whether it is
prudent for a persond representative to make a partid distribution.



D. Discharge. When al debts and taxes have been paid, and
adminigration has been completed except for find digtribution, the
persond representative must file afinal accounting unless waived (See,
Ha Prob. R. 5.400(f)) and petition for discharge. The petition for
discharge must be filed and served on al interested persons within 12
months after issuance of letters for estates not required to file afederd
edtate tax return, otherwise 12 months from the date the return is due,
unlessthetimeis extended by the court for cause shown after notice to
interested persons. See, Fla. Prob. R 5.400(c).

For estates required to file an etate tax return, evidence of payment in the
form of the federa estate tax closing letter should be filed with the court.

A report of digtribution is not necessarily required. Pursuant to Fla. Prob. R. 5.401(f),
the presentation of "evidence" that the estate has been properly distributed

and that claims of creditors have been paid or disposed of is sufficient for

the court to enter an order discharging the persond representative and releasing

the surety.
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V. FEESAND COMMISSIONS

The law recognizesthat a persond representative is entitled to
compensation for carrying out the responsibilities of administering an
estate. The commission is payable from the etate assets.  In Florida,
these fees are determined by statute unless the decedent during his or her
lifetime or the heirs or beneficiaries contracted with the persond
representative for a different fee arrangement. See, F.S. 733.617.

(back to Table of Contents)

VI. ADVISORS

Although the persona representative is primarily responsible for the
adminigtration of the estate, the law recogni zes that the persond
representative is required to retain the services of an attorney and may be
required to obtain the services of other professionals such as accountants,



trust officers, gppraisers, and in some instances, investment advisors.

The persond representative should be prompt in obtaining al information

or reports that are needed, and should work closely with the advisorsin the
preparation of al reports and returns. Keeping the estate's advisors fully
advised of the affairs of the estate will save agreat ded of time and
expense, avoid misunderstandings, and enable them to plan properly for
and advise the persona representative regarding the administration of the
estate.
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VII. ATTORNEY'S FEES

Attorneys for persona representatives shal be entitled to reasonable
compensation for their services payable from the assets of the etate
without court order. See, F.S. 733.6171.

Many factors determine the attorney's fee in the representation of an estate.
The attorney's fee may be determined by private agreement or based on
F.S. 733.6171(2).

Normdly, in setting a fee the attorney will congder the Sze of the etate; the
timeinvolved in the representation; the novety or difficulty of the lega issues
involved; results achieved in contested matters, and any unusua Stuations
involving the edtate.
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VIII. FREQUENTLY ASKED QUESTIONS
1. Why is the Judge requiring the persond representative to post bond ?

According to F.S. 733.403, the Court may determine to require bond based
on the resdency of the persond representative, Sze, nature and liquidity of
edtate assets. Even when the persona representative is the only beneficiary,
the Court may ill require the posting of bond because it views creditors as
other interested persons. The Court has the discretion to require bond even



when the will waives the requirement of bond, or the other beneficiaries have sgned
walvers and consents.

2. What arethefiling feesfor the various estate administration proceedings ?
(a) Disposition of Persona Property Without Administration: $35.00

(b) Summary Administration: $57.50

(c) Forma Adminigtration, Ancillary or Conservatorship: $ 147.50

3. What isrequired to befiled when dl the assstsareina Trust ?

F.S. 737.308, requires the trustee to file with the Probate Court a Notice of
Trust for atrust described in Section 733.707(3). Thefiling fee is $40.00

4. My dlient is pursuing alawsuit agains the decedent for persona
injuries, do | need to open an estate? and who can be appointed the
persond representative ?

Unless a Forma Adminigration proceeding has dready been commenced and
apersona representative aready appointed, you will need to open a Formal
Adminigration and seek the gppointment of a persona representative. The
persona representative will stand in the decedent's shoes for purposes of the
civil lawsuit including serving the complaint on the persond representative.

If aparty pursuing the lawsuit is opening a Forma Administration proceeding,
the Court typicaly prefers to appoint an independent personal

representative to represent the decedent's estate if the decedent's relatives
are unwilling. Generdly, the Court would prefer not to appoint the person
recommended by the Plaintiff's attorney due to the potentia for a conflict of
interest.
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IX. CONCLUSION
The adminigration of a decedent's etate can be a complex and time
consuming undertaking. No one should be named as or assume the
respongbility of apersond representative unless that person hasthe
cgpability and commitment to fully discharge the many tasksinvolved in
carrying out the respongbilities of hisor her gppointment.

The Probate Court Judges of Broward County, Florida and their staff are



pleased to present this booklet to give ingght into what isinvolved in

edtate adminigtration. The booklet is a basic outline to persond
representatives, however, it is not a"do-it-yourself* guide and cannot be
used as a subgtitute for attorneys, accountants, trust officers and other
professional advisors necessary for proper estate administration. Nothing
contained in this outline condtitutes legd advice. Legd advice should be
obtained from your own attorney. Thisis not an officid record of any court.
Portions of the materia on this web site may be incorrect or not current.
Any person or entity who rdies on any information obtained on the web ste
does so at hisor her own risk.
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